December 6, 2001

Minutes for the Town of Preble 

Zoning Board of Appeals

UNOFFICAL

The Town of Preble Zoning Board of Appeals met on Thursday December 6, 2001 at 7:30 PM at the Preble Town Hall. Members present were Robert Lieber, Adelbert Knapp, Brian Bartholomew and Chairman Daniel O’Shea. Absent was Charles Sturgen. Also present was Attorney Patrick Snyder representing the ZBA in the matter of Song Mountain. Chairman O’Shea opened the meeting at 7:31 PM.

First Item on the agenda was to address a letter from Mr. Joseph Heath regarding Song Mt. snowmaking. Board has not had a chance to look at the letter because I just got it. Mr. Snyder is here to discuss the legal ramifications with us. Mr. Snyder stated that he first became aware of this situation Monday morning and got quite a few calls about it. The Permits were issued in May and June of 2001 and they had certain conditions and certain work that had to be pursuant to the permits. Not everything was completed and not all the conditions were met. Frank Hogg called and requested a stop work order and explained that there was some more wiring and things like that needed to be done. I also got a copy of Mr. Heath letter describing certain permit conditions that were not met and complied with. He also requested a stop work order and suggested that the permits were no longer valid.

Mr. Snyder explained that there is a one-year time limit per those approvals. It has been a year since the permits were issued. Song Mountain could argue that the year stared when the court approved those conditions. That was in November so any way you look at it, the year has expired and not all the work has been done. It is my feeling that since the year has expired and not all the work has been completed that the Board should require that Song Mountain people should apply to have the permits transferred to them.   So they would be bound to carry out the conditions. I sent a letter to Song Mountain’s attorney Tom Lynch alluding to that fact, indicating to them in my opinion and Doug Staley’s that any use of the well would be in violation of the Town’s Zoning ordinance, unless or until they receive permit transfers. It was my suggestion to them that they go to the Boards, state what their plans are, answer any questions that you have and demonstrate that they understand what the requirements are. When the Boards are satisfied then you can pass a resolution transferring the permit to the new owners of Song Mountain.

Mr. Snyder does not think that legally they should be required to start a whole new process and public hearings. Special use permits and site plan approvals are called by the courts running with the land. It’s a property right and once it is granted you can’t arbitrary take it back. The standard procedure for agencies is to transfer the renewed permit as long as the applicant understands the conditions. Chairman O’Shea stated that the Board couldn’t do anything until they become pro-active. Mr. Snyder stated you can’t transfer it with out them to request it, and you would want to ask them questions and make sure they understand the permit conditions. 

Mr. Snyder stated that in his letter he stated that they should approach the Board and start the ball rolling. They are on due notice and I gave them my opinion that the well could not be used until this happens. Mr. O’Shea stated that there is nothing that they can do tonight. Mr. Snyder stated that the Board should make themselves familiar with the conditions and permits. Brian Bartholomew asked who originally applied for the permits. Mr. Snyder stated that it was Tully Recreation LLC. Mr. Snyder stated that the permit is a resolution with attached conditions.

Brian Bartholomew asked if they are on notice now. Mr. Snyder stated that they are on notice that they can’t use the well, which came in the form of a letter from me to their attorney. Mr. O’Shea stated that they have to go through the Planning Board first. The Zoning Board has not seen the plan. Mr. Snyder stated that if they come back with a plan that was not the same as before then you would have to go through a whole new public notice and public hearing. If they say were going to do the previous approved plan or not do some thing that was approved, then I think you would be hard pressed to require them to go through anymore-environmental studies. You would not need to hold a hearing because of the reduction of what has all ready been approved.  Mr. Snyder stated that if they were to build a new pond somewhere else then they would have to go through the regular application process. It is a separate issue. Mr. Snyder stated that if they build a pond at the top then the normal enforcement would apply. Someone would complain to the code enforcement officer. Mr. Snyder stated that he agreed with Mr. Hogg, that they should come to the Boards and explain what their plans are.

Hopefully you’ll get something in writing explaining what their plans are and that will be available to the public under the freedom of information act. Mr. Snyder stated that it is a new owner so they should ask that the permits be renewed or transferred whatever you want to call it. Brian Bartholomew asked if they could keep doing what they are doing now. Mr. Snyder stated that you would be hard pressed to tell them that they can’t do what has already been approved.  Land use permits are in essence real property protected under the Constitution.  Chairman O’Shea stated that it is a multiple responsibility of the Board, Lawyer and code Office to keep things moving. Mr. Snyder explained that he notified  them in writing and verbally  asking them to approach the Board. Doug Staley stated that he felt better because he is chatting with the main owner and not like the last eight managers. Frank Hogg prepared a letter. Town Supervisor John Steger agreed to a stop work order only if the well is used.   Chairman O’Shea does not feel that the ZBA has the power to issue a stop work order. Mr. Snyder stated that in essence he order gave them a stop work order stating they can’t use the well without getting the permit transfer. 

Mr. Snyder stated that minor wiring is a regulated use.  Mr. Snyder stated that he was asked to address two issues, completion of the well and some wiring issue. I’m not sure you can issue a stop work order for hooking up wiring to the well. Dennis Kennedy wanted to know who notifies whom if they do use the well. Mr. Snyder stated that the ordinance give use the power to go to court and get an injunction. An injunction is a very speedy thing. Any use of the well is considered a use. We all agree we have a pretty decent product let everybody live by it. Mr. O’Shea stated that we are all in agreement. Mr. O’Shea stated that Mr. Snyder has done a great job of coordinating and getting everybody together to keep the ball rolling Board is in agreement. Mr. Snyder stated that he has already given them his opinion in writing and verbally that they should approach the Boards. I will be glad to contact them again and tell them I have talked it over with the Board.   

Frank Hogg read his two- page letter, which gave his opinion. Chairman O’Shea stated that he is not sure the applicant has had enough time to respond to the Board. How much time I’m not sure. Mr. O’Shea stated that the ZBA has no power to issue a stop work order it is up to John Steger and Doug Staley. Doug Staley felt you have to look at both sides and what the legalities are, do you want to open up the Town for a lawsuit. Mr. Snyder stated that he did not include the wiring in the stop work order because it has already been determined that the wiring is a regulated use. There is no doubt that we can stop the use of the well.

When you start looking at wiring as being regulated by requirements of a special use permit or a site plan, you are getting way out of the fringes of what is authorized by Town Law, in terms of regulating use of land. If they Board wants to go way beyond what I think is a clear cut case of what were authorized to issue a stop work order for. That is your prerogative and I’ll be happy to defend you, but I have to warn you that legally speaking I’m not sure you have the right to issue a stop work order on something like wiring. I’m sure there are a lot of emotional issues, but I have to look at what’s authorized under the Town Law.  Chairman O’Shea stated that Song Mountain built a building and I’m sure it contains wiring. Mr. Snyder stated that it is his understanding that the DEC has not allowed them to fill up the existing compoundments.  And the Song Mountain people have hired Resource Associates to design a new larger damn. They are going to the DEC with all their requirements and it is not going to happen right a way. Chairman O’Shea doesn’t feel that there is anymore the ZBA can do. We can call the Song Mountain issue closed. Board reviewed minutes from the November 4, 2001 and entertained the motion to approve the minutes as written. Bob Lieber motioned and Brian Bartholomew seconded the motion. Motion carried vote was 4-0 in favor with 1 absent. Meeting adjourned at 8:30 with a motion from Bob Lieber and seconded by Brian Bartholomew. Motion carried 4-0 in favor with 1 absent.

Respectfully,

Sharon Cassidy Flint
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