Town of Preble Zoning Board of Appeals

December 17, 2003

Public hearing

The Town of Preble Zoning Board of Appeals met on Wednesday, December 17, 2003 to hold a Public Hearing in response to an area application for variance by Jeffery and Kelly Metcalf. Members present were Chairman Daniel O’Shea, Brian Bartholomew, Bob Lieber and Bill Underwood. Kay Vossler was absent. Also present was Patrick Snyder attorney for the Zoning Board.

Chairman O’Shea opened the meeting at 7:34 PM and stated that the Board was here to hold a public Hearing in response to the Variance application by Jeffrey and Kelly Metcalf and that all interested parties would be heard.

The Public hearing opened at 7:35 PM and Mr. Metcalf took the floor. Mr. Metcalf explained that he and his wife purchased the property form Ms. Genieve Griswold in 2001. At the time Don Armstrong was his counsel and had assured him that this was a buildable property. His plans are to build a single family three bedroom home on this property located on the West side of Song Lake Road.  It wasn’t until he went to Doug

 Staley to get a building permit did he find out that he needed a variance because the lot did not meet the two acre size. According to the purchase agreement the property was to be a duel subdivided parcel meeting the criteria for construction. Mr. Metcalf stated that a map was filed in the Cortland County Clerks office in 1992 that was described as the phase two of the Griswold subdivision and because that subdivision had been partially developed that the sub divider had vested rights, so that any subsequent change in the ordinance would not affect the ability to development and subdivide lots.

PublicComment

Frank Hogg asked if Mr. Metcalf had already purchased the property and that if he had he could go ahead and purchases another lot. Frank felt that the two acre law was set up to protect the lake and if this were approved then two more lots could be built upon. Mr. Hogg stated that a man named Dan Sherman was selling lots less than two acre requirement. Frank Hogg read a letter from Don Armstrong in regard to the sale of lots less than the two acre requirements and that the original subdivided lots are not buildable lots. Mr. Hogg questions the new development by Griswold subdivision plans.

Frank Hogg feels that Don Armstrong told Dan Sherman he can’t do something and that Genieve Griswold Twist as a favorite of the Town Board and a friend of Marilyn Stoker, for her it’s OK but not for Mr. Sherman. Mr. Hogg does not think it is fair. Mr. Hogg feels that law is in effect to protect the lake and should be abided by.

Mr. Metcalf felt his situation is different than Mr. Sherman.

Mr. Jim Millis stated he was on the Board when all this was put into effect and he can’t sell his property because it is under sized.  Mr. Millis felt that Don Armstrong is breaking the law and is unethical. My concern is the wells and contamination to them. The Laws are there to protect the lake.  Don Armstrong needs to make sure this guy gets another acre and he should not represent the Town and Genieve Griswold.  

Jeff Metcalf feels he is between a rock and a hard place. We are not in a position to buy another acre.

Frank Hogg stated that he owns five acres and could have divided that and made or lost a lot of money. It is not the buyers fault it is the seller fault, but that does not mean we throw out the law. It took from 1992-1997 to write that law again we do not throw out the law. Public Comment closed at 7:56 PM.

Attorney Patrick Snyder agrees that the Zoning Board of Appeals has to apply the laws and that he did not rely on the letters from Don Armstrong in his analysis of the legal issues.

The Board has to start with the frame work of what the State law says. You also have to follow your own ordinance carefully and follow that. Mr. Snyder stated he did quite a bit of research involving vested rights and subdivisions and the best case that I found was from 1996.

It talks about a subdivision that was approved and certain improvements were made by the developer, the zoning ordinance was changed to require larger lots. The developer claimed he had vested rights because he had spent money on roads and other improvements. The Court said no because those improvements could have been used to make larger lots. They were still useable as larger lots and therefore the ordinance had been changed and larger lots are required, which takes away any claim of vested rights.

The concept of vested rights does not apply in my opinion. The concept of vested rights involves the expenditure of a significant amount of money to develop a project, such as infrastructure such as utilities. If that hasn’t been done for use on a specific lot or if the same facilities can be used for a larger lots or the ordinance has been revised than concept of vested rights does not apply. I’m not aware of any infrastructure being put into place here. It seen to me that there is not too much argument for vested rights. There is also a section of the State laws that says that once a person obtains approval for a  subdivision they should be secure for a certain period of time in which they could develop that subdivision regardless of lot size increase, the State law provides that  time is three years. This was approved longer than three years ago so I do not see where that section of the Town law would apply. The protection is there for three years when the subdivision is approved. New York States Town Law.  Mr. Snyder advised Board to review their own ordinance and see what it says about the approval of area variances and see if it has grandfather rights. Town ordinance can be more generous than the State law.

Board reviewed that Town Zoning ordinance on page 38.  . Board felt grandfather rights did not apply. Board reviewed the State law. Mr. Snyder explained to the Board that they have to apply the criteria of the State law as it applies to the area variance. Mr. Snyder stated that the Board has to consider the detriment to the Town and health, safety and welfare of the community and weigh that against the benefit to the applicant. The Board then considered each of the five factors which must be addressed.

Board member Brian Bartholomew felt that the best answer was for the applicant to purchase more land. Bill Underwood felt the Zoning law should be upheld and he felt bad for Mr. Metcalf.  Bill Underwood felt that Mr. Armstrong is a good attorney but may have given Mr. Metcalf some bad advice.  Bob Lieber stated that three lots would be three times the problem. There was much concern that this would create a bad precedent. Chairman O’Shea stated that the benefit of denial gives Mr. Metcalf the recourse to make it right. Maybe the possibility of a two acre lot.

Mr. Metcalf stated he may not want to go through this again. Board felt that there was nothing more they could do.

RESOLUTION

WHERE AS the proposed variance will significant alter both the word of the ordinance and desired effect of the ordinance therefore should not be granted.

WHERE AS the adjacent lots are available and applicant can attempt to acquire additional land. 

WHERE AS determent to the ordinance, the Area Variance would be substantial, more than half of the required lot size.

WHERE AS the variance will likely have an adverse impact on the character of the neighborhood and create a precedent for substandard lots this variance should not be granted.

WHERE AS the substandard lot size was not created by the applicant and may have been created by action of the sub-divider.

THERE IT BE RESOLVED that this variance be denied, because if the determent to the health, safety and welfare of the community which would out weigh the benefit to the applicant.

Motion to deny the application for variance by Jeffery Metcalf by Bob Lieber and seconded by Brian Bartholomew. Motion Carried, Vote was 4-0 in favor of denial with 1 absent.

Board reviewed the minutes from the November 26, 2003 meeting and approved them with changes. Brian Bartholomew motioned and Bill Underwood seconded the motion. Motion Carried 4-0 in favor with 1 absent. 

